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Title  49 — Transportation 

CHAPTER  II— FEDERAL  RAILROAD  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  TRANS¬ 
PORTATION 

PART  265— NONDISCRIMINATION  IN  FED¬ 
ERALLY  ASSISTED  RAILROAD  PROGRAMS 

Implementation  of  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976 

This  Part  265  Implements  section  905 
of  the  Railroad  Revitalization  and  Regu¬ 
latory  Reform  Act  of  1976  (“Act”)  to 
ensure  that  no  person  In  the  United 
States  shall,  on  the  grounds  of  race, 
color,  national  origin,  or  sex  be  excluded 
from  participation  in,  or  denied  the  ben¬ 
efits  of,  or  be  subjected  to  discrimina¬ 
tion  under,  any  project,  program  or  ac¬ 
tivity  funded  in  whole  or  in  part  through 
financial  assistance  imder  the  Act,  or 
any  provision  of  law  amended  by  the  Act, 
and  to  require  recipients  of  such  finan¬ 
cial  assistance  and  certain  of  their  con¬ 
tractors  and  subcontractors  to  take  af¬ 
firmative  action  to  ensure  that  minority 
persons  and  minority  businesses  have  a 
fair  opportimity  to  participate  in  em- 
plo3nnent  and  contractual  opportunities 
which  may  result  from  projects,  pro¬ 
grams  and  activities  funded  by  such 
assistance. 

Proposed  regulations  implementing 
section  905  of  the  Act  were  published  in 
the  Federal  Register  on  October  22, 1976 
(41  FR  46612).  Interested  persons  were 
invited  to  submit  on  or  before  November 
26,  1976,  their  written  cmnments  on  the 
proposed  regulations  and  comments  were 
received.  As  a  result  of  consideration  of 
these  comments  by  the  Federal  Railroad 
Administration  (“FRA”) ,  several  changes 
have  been  made  in  the  regulations,  each 
of  which  will  be  noted  in  succeeding 
paragraphs. 

In  addition  to  numerous  technical 
comments,  the  substantive  public  cc»n- 
ments  related  to  the  following  general 
areas:  (A)  duplicative  and  possibly  con¬ 
flicting  equal  opportunity  requirements 
of  the  proposed  regulations  in  light  of 
the  ClvU  Rights  Act  of  1964,  and  Execu¬ 
tive  Order  11246;  (B)  potential  conflict 
of  the  requirements  of  the  proposed  reg¬ 
ulations  with  provisions  of  existing  col¬ 
lective  bargaining  agreements;  and  (C) 
authority  to  impose  afiOrmative  action 
requirements.  In  addition,  the  National 
Railroad  Passenger  Corporation  (“Am- 
trak”)  denies  that  section  905  of  the 
Act,  and  any  r^ulations  issued  there¬ 
under,  reach  section  601  of  the  Rail  Pas¬ 
senger  Service  Act,  which  is  the  prime 
source  of  federal  financial  assistance  to 
Amtrak. 

A.  Duplicative  Equal  Opportunity 
Requirements 

Many  commenters  noted  the  provisions 
of  the  Civil  Rights  Act  of  1964,  Executive 
Order  11264,  and  regulations  issued  pur¬ 
suant  thereto,  and  complained  of  the 
necessity  of  complsrlng  with  more  than 
one  set  of  regulati(»is  dealing  with  the 
same  area.  Potential  conflicts  in  enforce¬ 
ment  were  cited  along  with  the  possibil¬ 
ity  that  two  agencies  implonenting  sim¬ 


ilar  bodies  of  law,  may  have  differing 
interpretations  or  p>ollcles  which  would 
unduly  complicate  or  confuse  the  respon¬ 
sibilities  of  those  covered  by  the  regu¬ 
lations.  It  was  lu^ed  that  compliance 
with  the  affirmative  action  requirements 
of  E.0. 11246  be  deemed  to  satisfy  the  re¬ 
quirements  of  the  proposed  regulations. 
It  was  also  urged  that  the  handling  of 
all  Federal  equal  opportunity  programs 
be  consolidated  in  one  agency,  especially 
in  the  areas  of  alleged  discrimination 
in  employment. 

The  scope  of  section  905  of  the  Act 
is  broader  than  Titles  VI  and  VII  of  the 
Civil  Rights  Act  of  1964,  and  E.O.  11246. 
Section  905  applies  to  sex  discrimination 
and  to  loan  guarantees,  while  Title  VI 
does  not.  As  is  discussed  later,  the  pro¬ 
posed  regulations  under  section  905  re¬ 
quire  affirmative  action  in  areas  of 
minority  employment  and  minority  busi¬ 
ness  while  E.O.  11246  and  regulations 
issued  thereunder  only  apply  to  employ¬ 
ment.  In  addition,  E.O.  11264  and  its 
implementing  regulations  apply  only  to 
government  contracts,  or  programs  in¬ 
volving  federally  assisted  construction 
projects,  whereas  section  905  applies  to 
any  type  of  Federal  financial  assistance 
provided  under  the  particular  programs 
covered  by  section  905.  Consequently, 
there  is  a  need  for  a  body  of  regiilatlons 
implementing  section  905  because  exist¬ 
ing  regulations  in  this  area  do  not  cover 
all  situations  to  which  section  905  ap¬ 
plies.  FRA,  by  delegation  from  the  Sec¬ 
retary,  has  the  congressionally  imposed 
responsibility  to  ensure  that  the  provi¬ 
sions  of  section  905  are  applied  to  covered 
financial  assistance  programs.  While 
FRA  should  make  every  effort  consistent 
with  its  responsibility  to  coordinate  its 
requirements  with  those  of  other  agen¬ 
cies,  it  must  retain  the  final  responsibil¬ 
ity  for  actions  taken  under  section  905. 

In  an  effort  to  avoid  duplication,  or 
conflicting  requir«nents,  and  to  consoli¬ 
date  equal  opportunity  programs  to  the 
maximum  extent  possible,  FRA  has  coor¬ 
dinated  Its  proposed  r^ulatlons  dealing 
with  employment  with  the  General  Serv¬ 
ices  Administration  which  is  the  com¬ 
pliance  agency  for  railroads  imder  E.O. 
11246.  As  a  consequence,  all  affirmative 
action  plans  for  employment  will  be  de¬ 
veloped  In  accordance  with  the  regula¬ 
tions  of  the  Department  of  La^r  at  41 
CFR  60-2.  In  addition,  railroad  aiH>ll- 
cants  will  be  required  to  develop  their 
analysis  by  establishment  and  by  job 
classification  in  accordance  with  the  re¬ 
quirements  of  the  Joint  Reporting  Com¬ 
mittee  <rf  the  Equal  Employment  C^por- 
tunlty  Commission  and  the  D«)artment 
of  Lc^r. 

Applicants  for  financial  assistance 
and  their  contractors  which  have  previ¬ 
ously  furnished  another  agency  with  a 
written  affirmative  action  program,  may, 
of  course,  use  such  a  written  program 
(updated  if  necessary)  as  a  basis  for 
compliance  with  this  part.  If  the  pre¬ 
viously  furnished  program  meets  all  of 
the  requirements  of  this  part  it  will  be 
accept^  by  the  Administrator.  Because 
FRA  has  final  responsibility  as  noted 


above,  acceptance  by  another  agency 
under  a  separate  authority  cannot  be 
deemed  or  presumed  to  indicate  accept¬ 
ance  by  the  Administrator. 

B.  Potential  Conflict  or  Proposed 

Regulations  With  Existing  Collec¬ 
tive  Bargaining  Agreements 

Many  commenters  were  concerned 
with  the  stated  policy  of  FRA  that  con¬ 
flicting  provisions  of  existing  collective 
bargaining  agreements  will  not  be  an 
excuse  for  a  recipient’s  failure  to  live  up 
to  affirmative  action  requirements  (see 
§  265.7(a)  (2)  (iv)  of  proposed  regula¬ 
tions).  Some  see  irreconcilable  conflicts 
which  may  require  an  applicant  to  forego 
federal  financial  assistance,  while  others 
view  this  policy  as  requiring  carriers  to 
alter  unilaterally  collective  bargaining 
agreements  in  contravention  of  the 
Railway  Labor  Act. 

FRA  believes  that  commenters  in  this 
regard  have  misunderstod  the  impact  of 
the  proposed  regulations.  At  the  outset  it 
should  be  noted  that  private  contractual 
arrangements  cannot  be  used  to  thwart 
public  policy.  Contractors  Ass’n  of  East¬ 
ern  Pa.  V.  Secretary  of  Labor .  442  F.  2d 
159  (3d  Cir.  1971).  The  potential  conflict 
as  perceived  by  FRA  would  come  about 
when,  based  on  a  review  and  analysis 
of  utilization  of  minority  employees, 
underutilization  is  established,  and  goals 
and  timetables  to  overcome  the  under¬ 
utilization  are  imposed  by  the  Adminis¬ 
trator  as  a  condition  to  the  receipt  of 
federal  financial  assistance.  The  estab¬ 
lishment  of  such  goals  and  time  tables 
with  respect  to  utilization  of  minority 
employees  may  conflict  with  existing  col¬ 
lective  bargaining  agreements  to  the  ex¬ 
tent  that  such  agreements  would  require 
the  applicant  to  hire  or  rehlre  furloughed 
employees  before  any  person  is  newly 
hired.  FRA  does  not  perceive  this  conflict 
as  irreconcilable,  nor  have  the  comments 
from  labor  organizations  stated  that  any 
such  conflict  is  irreconcilable.  FRA  be¬ 
lieves  that  as  a  result  of  good  faith  nego¬ 
tiations  among  the  applicant,  the  Ad¬ 
ministrator,  and  any  affected  labor 
organizations,  accommodations  can  be 
reached  where  the  interests  of  each 
party  can  be  substantially  achieved. 

Insofar  as  Uie  Railway  Labor  Act  Is 
concerned,  the  regulations  in  no  way 
abrogate  the  provisions  of  that  Act.  Any 
amendments  to  existing  collective  bar¬ 
gaining  agreements  made  to  accommo¬ 
date  the  requirements  of  the  Adminis¬ 
trator  would,  of  course,  be  made  pursu¬ 
ant  to  that  Act. 

C.  Authority  To  Require  Affirmative 
Action 

Certain  commenters  questioned  the 
authority  of  FRA  to  require  affirmative 
action  pursuant  to  section  905  of  the  Act. 
Noting  the  similarity  of  section  905(a) 
to  'ntle  VI  the  CivU  Rights  Act  of  1964, 
and  suggesting  that  under  Title  VI  an 
agency  does  not  have  the  authority  to 
establish  appropriate  affirmative  action 
requiranents,  it  is  argued  that  no  such 
authority  exists  under  sectiim  905.  FRA 
disagrees.  Title  VI  does  not  so  limit  an 
agency  administering  a  Federal  financial 
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assistance  program.  Contractors  Ass’n  of 
Eastern  Pa.  ▼.  Secretary  of  Labor,  supra. 
Further,  section  905  differs  from  Title  VI 
in  that  section  905(d)  authorizes  the 
Secretary  of  Transportation  to  “•  •  • 
prescribe  such  regulations  and  take  such 
actions  as  are  necessary  to  monitor,  en¬ 
force,  and  affirmatively  carry  out  the 
purposes  (ff  this  section  [9051’*  (italics 
added).  In  FRA’s  view  such  a  grant  of 
authority  clearly  authorizes,  indeed 
mandat^,  the  requirements  contained  in 
these  regiilations  for  affirmative  action 
programs. 

Again  noting  the  similarity  between 
section  905(a)  of  the  Act  and  Title  VI,  it 
was  argued  that  FRA  has  no  authority 
to  require  affirmative  action  with  respect 
to  minority  business  enterprises,  since 
Title  VI  has  not  been  Interpreted  as  au¬ 
thorizing  or  requiring  the  promulgation 
of  requirements  with  respect  to  minority 
businesses.  While  FRA  is  not  aware  of 
any  judicial  determination  of  Title  VI  in 
this  regard,  it  does  not  interpret  section 
905  as  being  limited  to  equal  opportunity 
in  employment.  Rather  section  905  is  in¬ 
tended  to  reach  all  manifestations  of 
discrimination  and  assure  that  no  person 
is  denied  the  benefits  of  the  programs 
covered  by  section  905.  The  affirmative 
action  requirements  with  respect  to  mi¬ 
nority  business  are  consistent  with  the 
intent  of  Congress,  especially  in  light  of 
section  906  of  the  Act  which  established 
the  Minority  Business  Resource  Center. 
However,  it  should  be  made  clear  that 
affirmative  action  requirements  for  mi¬ 
nority  businesses  are  established  pur¬ 
suant  to  section  905  of  the  Act,  and  not 
section  906  as  some  commenters  appar¬ 
ently  believed. 

Appmcabilitt  or  Section  905  or  the 

Act  to  Section  601  or  the  Rail  Pas¬ 
senger  Act 

Amtrak  argues  that  section  601  of  the 
Rail  Passenger  Service  Act  (“RPSA”) 
was  not  amended  by  the  Act,  and  con¬ 
sequently  section  905  and  regulations 
promulgated  thereunder  do  not  apply  to 
section  601  of  the  RPSA.  FRA  disagrees. 
Section  905(b)  of  the  Act  provides  that 
financial  assistance  provided  by  the  Act. 
or  provisions  of  law  amended  by  the  Act, 
is  subject  to  the  basic  nondiscrimination 
provision  set  forth  in  section  905(a) 
(italics  added) .  Section  704(b)  of  the  Act 
provides: 

No  funds  appropriated  under  this  section 
or  pursuant  to  section  601  of  the  Rail  Pas¬ 
senger  Service  Act  may  be  used  to  subsidize 
any  operating  Icjsses  of  commuter  rail  or  ran 
freight  services. 

In  FRA’s  view,  this  provision  substan¬ 
tively  amended  section  601  by  placing  the 
limitation  on  the  use  of  section  601  grant 
funds.  Such  an  amendment  is  clearly 
within  the  scope  of  section  905  coverage, 
particularly  considering  its  remedial 
purpose  warranting  a  liberal  construc¬ 
tion  of  its  language. 

Other  Substantive  Comments  ’ 

Commenters  expressed  concern  with 
the  cost  of  pr^jaring  and  complsdng 
with  affirmative  action  programs,  and 


delays  in  procuring  goods  and  services 
causMl  by  am>lying  such  programs  to 
contractors  and  subcontractors  of  a  re¬ 
cipient.  Considering  the  administrative 
burden  such  requirements  would  Impose 
on  recipients  and  the  government,  sec¬ 
tion  265.11  will  be  amended  to  require 
contractors  to  develop  and  Implement 
affirmative  action  plans  in  accordance 
with  this  pArt  over  a  period  of  time.  It 
will  not  be  required  that  such  plans  re¬ 
ceive  the  prior  ajjproval  of  the  Admin¬ 
istrator  before  contracts  may  b^ 
awarded. 

One  commenter  suggested  adding  a 
provision  providing  for  labor  organiza¬ 
tion  participation  in  compliance  proceed¬ 
ings  where  the  matter  could  affect  per¬ 
sons  who  are  covered  by  collective  bar¬ 
gaining  agreements.  The  adopted  reg¬ 
ulations  will  be  revised  to  make  clear 
that  labor  organizations  may  present 
their  views  in  such  matters  where  their 
interests  may  be  affected. 

Several  commenters  suggested  that 
procurement  information  required  by  the 
proposed  regulations  or  requested  by  the 
Minority  Business  Resource  CJenter  be 
treated  confidentially  upon  request  of 
applicant  where  necessary  to  protect 
trade  secrets  or  competitive  position.  An 
appropriate  provision  will  be  added  to 
the  adopted  regulations  to  afford  such 
protection  to  the  extent  permitted  by 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  applicable  case  law. 

Several  commenters  suggested  that 
affirmative  action  programs  be  devel¬ 
oped  and  maintained  after  the  award 
of  financial  assistance,  or  that  any  con¬ 
flict  between  the  requirements  of  the  Ad¬ 
ministrator  and  the  provisions  of  collec¬ 
tive  bargaining  agreements  be  resolved 
after  such  award.  To  ensure  that  sec¬ 
tion  905  of  the  Act,  and  these  regulations 
are  fully  implemented,  and  in  recogni¬ 
tion  of  the  very  little  time  available  for 
such  action  once  an  award  has  been 
made,  FRA  deems  it  appropriate  that 
such  actions  be  taken  before  financial 
assistance  is  awarded. 

Objection  was  made  to  the  require¬ 
ment  that  recipients  monitor  the  equal 
opportunity  requirements  of  their  con¬ 
tractors.  FRA  believes  that  recipients  of 
federal  financial  assistance  have  the  re¬ 
sponsibility  to  monitor  the  activities  of 
contractors  which  are  paid  from  such 
assistance  since  the  recipients,  not  FRA, 
are  in  privity  with  the  contractors.  How¬ 
ever,  it  should  be  understood  that  the 
term  “monitor”  does  not  Include  enforce¬ 
ment  actions  but  rather  is  limited  to  ac¬ 
tions  necessary  to  determine  from  time 
to  time  whether  the  contractor  is  in 
compliance  and  if  not  to  report  the  ap¬ 
propriate  facts  to  the  Administrator. 

Several  commenters  urged  that  in  re¬ 
viewing  utilization  of  minority  employ¬ 
ees,  the  classification  by  “job  categories” 
be  eliminated,  or  be  related  to  the  classi¬ 
fications  established  by  the  Department 
of  Labor  pursuant  to  E.O.  11246.  Any 
classification  of  job  categories  which 
fully  reflects  the  organizational  struc¬ 
ture  of  the  applicant,  recipient,  or  con¬ 
tractor  and  in  the  aggregate  includes  all 
of  its  employees  may  be  used  by  an  ap¬ 


plicant,  recipient  or  contractor.  How¬ 
ever,  as  previously  discussed,  railroads 
will  be  required  to  undertake  their  re¬ 
view  by  establishment  and  by  job  cate¬ 
gories  as  required  by  the  Joint  Report¬ 
ing  Committee. 

The  propriety  of  forbidding  a  recipi¬ 
ent  from  entering  into  a  contract  with  a 
“debarred”  contractor  was  questioned 
where  such  contractor  will  not  be  per¬ 
forming  a  contract  which  is  part  of  a 
project,  program  or  activity  receiving 
federal  financial  assistance.  The  regula¬ 
tions  are  modified  to  limit  this  prohibi¬ 
tion  to  the  project,  program,  or  activity 
which  is  receiving  Federal  financial  as¬ 
sistance. 

Several  commenters  objected  to  the 
notice  posting  requirements  which  would 
advise  employees  and  applicants  for  em¬ 
ployment  of  the  equal  opportunity  re¬ 
quirements  of  recipients  established  by 
the  proposed  regulatlcms,  since  they  are 
required,  in  many  cases,  to  post  similar 
notices  pursuant  to  E.O.  11246.  FRA 
will  in  establishing  the  content  of  such 
notice,  make  every  effort  to  eliminate 
any  duplication  of  material  contained  in 
other  required  notices.  Nevertheless, 
since  the  requirements  at  section  905  of 
the  Act  and  these  regulations  differ  in 
several  significant  ways  from  other 
affirmative  action  requirements,  the  ad¬ 
ditional  notice  will  be  necessary. 

Several  concerns  were  expressed  in 
regard  to  affirmative  action  in  utilization 
of  minority  business  enterprises.  Con¬ 
cern  was  expressed  that  the  affirmative 
action  requirements  would  compel  a 
recipient  to  purchase  goods  and  services 
on  less  than  a  sound  business  bMis.  A 
railroad  company  observed  that  very  few 
minority  businesses  offered  goods  and 
services  of  the  type  it  sought.  Nothing  in 
the  required  affirmative  action  program 
will  compel  a  recipient  to  contract  with 
a  business  that  cannot  deliver  the  type 
of  goods  or^  services  sought.  What  the 
affirmative  action  program  does,  how¬ 
ever,  is  to  require  recipients  and  con¬ 
tractors  to  develop  an  awareness  of  the 
need  to  assist  minority  businesses  in 
getting  into  the  mainstream  of  com¬ 
merce,  take  positive  steps  to  utilize 
minority  businesses,  tailor  its  require¬ 
ments  to  meet  the  particular  problems 
generally  associated  with  minority  busi¬ 
nesses  (e.g.  smallness),  and  expand  the 
scope  of  traditional  thinking  by  con¬ 
sidering  the  utilization  of  minority 
businesses  in  such  fields  as  legal,  finan¬ 
cial,  insurance  and  economic  services, 
engineering,  real  estate,  banking  and  the 
like.  Such  an  expanded  approach  will 
go  far  in  implementing  section  905  of 
the  Act. 

Changes  in  Proposed  Regulations 

Based  on  the  public  comment  to  the 
proposed  regulations  and  further  analy¬ 
sis  by  FRA,  the  following  changes  have 
been  made  to  the  proposed  rules: 

(1)  The  definition  of  “Mlnwlty  Busi¬ 
ness”  in  section  265.5 (j)  has  been 
changed  to  mean  a  business  which  has  at 
least  50%  of  its  equity  owned  by  a  minor¬ 
ity  group  person  or  persons,  or  if  less 
than  50%,  controlled  by  such  a  person  or 
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persons,  and  such  other  organizations 
which  the  Administrator  determines  to 
be  lx>na-flde  minority  businesses; 

(2)  Section  265.7(a)  has  been  amended 
to  make  clear  that  existing  financing 
agreements  are  to  be  amended  to  include 
the  nondiscrimination  clauses; 

(3)  Section  265.7(a)  (11)  and  265.13(c) 
(1)  are  amended  to  allow  certain  pro¬ 
curement  information  furnished  by  ap¬ 
plicants  to  be  treated  confidentially  upon 
request  and  to  the  extent  permitted  by 
law; 

(4)  New  nondiscrimination  clauses 
(14)  and  (15)  are  added  to  §  265.7  to 
exact  an  agreement  from  the  recipient 
to  (a)  comply  with  the  written  affirma¬ 
tive  action  program  as  approved  by  the 
Administrator;  and  (b)  notify  the  Ad¬ 
ministrator  of  any  discrimination  com¬ 
plaints  filed  against  recipient; 

(5)  Section  265.11  is  amended  (a)  to 
require  the  submission  of  two  copies  of 
written  affirmative  action  programs;  (b) 
to  eliminate  the  requirement  that  con¬ 
tractors  and  subcontractors  submit  their 
affirmative  action  programs  to  the  Ad¬ 
ministrator  for  approval,  although  such 
programs  are  to  be  developed  and  main¬ 
tained;  and  (c)  in  cases  of  contractors 
and  subcontractors  which  have  less  than 
fifty  employees,  to  require  the  develop¬ 
ment  only  of  affirmative  action  plans  for 
minority  businesses; 

(6)  Section  265.13(b)  is  amended  (a) 
to  require  applicants  or  recipients  to  in¬ 
dicate  in  their  written  affirmative  action 
programs  the  number  of  jobs  which  will 
be  established  or  filled  during  the  pro¬ 
gram  period  as  a  result  of  the  project, 
program  or  activity  receiving  financial 
assistance;  (b)  to  show  the  source  of 
employee  comparison  data;  and  (c)  to 
require  adherence  to  41  CJFR  60-2  in  de¬ 
veloping  written  affirmative  action  plans 
lor  employment. 

(7)  Section  265.13(c)  (1)  is  amended  to 
highhght  the  need  to  furnish  data  on 
potential  contracts  for  professional  and 
financial  services. 

(8)  Section  265.23  is  amended  to  allow 
participation  by  affected  labor  organiza¬ 
tions  in  compliance  proceedings,  and  to 
allow  the  Administrator  to  suspend  fi¬ 
nancial  assistance  during  such  proceed¬ 
ings  in  Instances  other  than  when  hear¬ 
ings  are  accorded. 

(9)  A  new  §  265.23  has  been  added 
to  elicit  information  necessary  to 
assess  the  impact  of  the  project,  program 
or  activity  for  which  financial  assistance 
is  sought,  to  the  extent  such  information 
is  not  contained  in  the  application. 

Since  this  part  is  a  matter  relating  to 
loans,  grants,  benefits  and  contracts,  this 
part  is  effective  Januan*  17,  1977. 

In  consideration  of  the  foregoing. 
Chapter  n  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 
ing  a  new  part  265  reading  as  follows: 

Subpart  A — Ganaral 

Sec. 

265.1  Purpose. 

265.3  AppltcabUlty. 

265.5  DeUnltions. 

Subpart  B — Raquiramants 

265.7  Nondiscrimination  clauses. 

265.9  Affirmative  action  program — general. 
265.11  Submission  of  affirmative  action 
program. 


Sec. 

265.13  Contents  of  affirmative  action  pro¬ 
gram. 

265.15  Implementation  and  maintenance  of 
affirmative  action  ptx>gram. 

265.17  Review  of  affirmative  action  program. 

Subpart  C — Complianca 
265.19  (TompUance  information. 

265.21  Conduct  of  Investigations. 

265.23  Procedure  for  effecting  compliance. 
265.25  Other  information. 

AuTHoairr:  Sec.  996  of  the  Railroad  Revi¬ 
talization  and  Regulatory  Reform  Act  of  1976, 
Pub.  L.  No.  94-210  (90  Stat.  31);  Regulations 
of  the  Office  of  the  Secretary  of  Transporta¬ 
tion,  49  CFR  1.49 (u). 

Subpart  A — General 
§  265.1  Purpose. 

The  purpose  of  this  part  is  to  effectuate 
the  provisions  of  section  905  of  the  Rail¬ 
road  Revitalization  and  Regulatory  Re¬ 
form  Act  of  1976  (hereinafter  referred 
to  as  the  “Act”)  to  ensure  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
grounds  of  race,  color,  national  origin, 
or  sex  be  excluded  from  participation  in, 
or  denied  the  benefits  of,  or  be  subjected 
to  discrimination  under,  any  project,  pro¬ 
gram  or  activity  fund^  in  whole  or  in 
part  through  financial  assistance  under 
the  Act,  or  any  provision  of  law  amended 
by  the  Act.  Nothing  contained  in  these 
regulations  is  intended  to  diminish  or 
supersede  the  obligations  made  appli¬ 
cable  by  either  Title  VI  of  the  Civil 
Rights  Act  of  1964,  (42  U.S.C.  2000d), 
or  Executive  Order  No.  11246,  (42  USCA 
2000e  (note) ) .  Subsection  (d)  of  section 

905  of  the  Act  authorizes  the  Secretary 
to  prescribe  such  r^rulations  and  take 
such  actions  as  are  necessary  to  monitor, 
enforce,  and  affirmatively  carry  out  the 
purposes  of  that  section.  This  authoritx 
coupled  with  the  provisions  of  sectico 

906  of  the  Act,  which  requires  the  estab¬ 
lishment  of  a  Minority  Resource  Centei; 
which  is  authorized  to  encourage,  pro¬ 
mote  and  assist  in  the  participation  by 
minority  business  ent«T>rises  In  the  re¬ 
structuring,  Improvement,  revitalization 
and  maintenance  of  our  Nation’s  rail¬ 
roads,  provides  the  basis  for  requirements 
for  the  development  of  affirmative  action 
programs  by  recipients  of  Federal  finan¬ 
cial  assistance  and  certain  of  their  con¬ 
tractors  to  Insure  that  minorities  and 
minority  businesses  are  afforded  ample 
consideration  with  respect  to  employ¬ 
ment  and  contractual  opportunities  pro¬ 
duced  as  a  result  of  the  Implementation 
of  the  Act  and  other  provisions  of  law 
amended  by  the  Act. 

§  265.3  Applicability. 

This  part  applies  to  any  project,  pro¬ 
gram,  or  activity  funded  in  whole  or  in 
part  through  financial  assistance  provid¬ 
ed  imder  the  Act,  and  to  any  activity 
fimded  under  any  pirovision  of  the  Re¬ 
gional  Rail  Reorganization  Act  of  1973, 
as  amended  (45  UJS.C.  701  et  seq.)  or 
the  Rail  Passenger  Service  Act,  as 
amended  (45  UjS.C.  501  et  seq.)  amended 
by  the  Act  including  the  financial  assist¬ 
ance  programs  listed  in  Am>endlx  A.  It 
applies  to  contracts  awarded  to  Imple¬ 
ment  the  Northeast  Corridor  Project  and 


to  financial  assistance  programs  admin¬ 
istered  by  the  United  States  Railway 
Association. 

§  265.5  Definitions. 

As  used  in  this  part,  unless  the  context 
indicates  otherwise: 

(a)  “Act”  means  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976  (Pub.  L.  No.  94-210) . 

(b)  "Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator  or  his  dele¬ 
gate. 

(c)  “Affirmative  action  program” 
means  the  program  described  in  §  265.9 
through  §  265.15  of  this  part. 

(d)  “Agency”  means  the  Federal 
Railroad  Administration. 

(e)  “Applicant”  pieans  persons  apply¬ 
ing  for  financial  assistance  under  any 
of  the  Rail  Acts. 

(f)  “Contractor”  means  a  prime  con¬ 
tractor  or  a  subcontractor  who  will  be 
paid  in  whole  or  in  p>aTt  directly  or  in¬ 
directly  fnxn  financial  assistance  pro¬ 
vided  under  the  Rail  Acts. 

(h)  “Includes”  means  includes  but  not 
limited  to. 

(1)  “Minority”  means  women.  Blacks, 
Hispanic  Americans,  American  Indians, 
American  Eskimos,  American  Orientals 
and  American  Aleuts. 

(j)  “Minority  Business”  means  a  busi¬ 
ness  organization  having  at  least  50  per¬ 
cent  of  its  equity  (exclusive  of  any  equity 
Interest  held  by  any  governmental  agen¬ 
cy)  owned  by  minority  group  persons, 
or  where  less  than  50  percent,  the  or¬ 
ganization  is  controlled  by  such  persons, 
or  such  other  organizations  as  the  Ad¬ 
ministrator  determines  to  be  a  bona-fide 
minority  business  organization. 

(k)  “Minority  Business  Resource  Cen¬ 
ter”  means  the  Minority  Resource  Cen¬ 
ter  established  in  the  Department  of 
Transportation  pursuant  to  section  906 
of  the  Act. 

(l)  “Rail  Acts”  means  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  the  Regional  Rail  Reorga¬ 
nization  Act  of  1973,  as  amended  (45 
U.S.C.  701  et  seq.)  and  the  Rail  Pas¬ 
senger  Service  Act,  as  amoided  (45 
U.S.C.  501  et  seq.) . 

(m*)  “Recipient”  means  a  person  who 
receives  financial  assistance  under  any  of 
the  Rail  Acts  exc^t  under  section  602 
of  the  Rail  Passenger  Service  Act,  as 
amended  (45  U.S.C.  501  et  seq.) . 

(n)  "Underutilization”  means  the 
condition  of  having  fewer  minority  em¬ 
ployees  in  a  particular  job  grroup  or  few¬ 
er  awards  of  contracts  to  minority  busi¬ 
nesses  than  would  reasonably  be  ex¬ 
pected  by  their  availability  for  such  jobs 
or  awards. 

SUBPART  B— REQUIREMENTS 
§  265.7  Nondi.scrimination  clausen. 

(a)  Each  agreement  for  financial  as¬ 
sistance  made  under  any  provision  of  the 
Rail  Acts  shall  include,  or,  in  the  case 
of  agreements  made  prior  to  the  effec¬ 
tive  date  of  this  part,  shall  be  amended 
to  include,  the  following  clauses: 

(1)  As  a  condition  to  receiving  Fed¬ 
eral  financial  assistance  under  the  Rail¬ 
road  Revitalization  and  Regulatory  Re- 
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form  Act  of  1976  (“Act”) ,  or  the  provi¬ 
sions  of  the  Regional  Rail  Re(»ganiza- 
tion  Act  of  1973,  as  amended  (45  U.S.C. 
701  et  seq.) ,  or  the  Rail  Passenger  Serv¬ 
ice  Act  or  1970,  as  amended  (45  n.S.C. 
501  et  seq.)  amended  by  the  Act  (collec¬ 
tively  called,  t(^e1her  with  the  Act,  the 
“Rail  Acts”) ,  the  recipient  hereby  agrees 
to  observe  and  comply  with  the  follow¬ 
ing; 

(1)  No  person  in  the  United  States 
shall  on  the  ground  of  race,  color,  na¬ 
tional  origin  or  sex  be  excluded  from 
particii>ation  in,  or  denied  the  benefits 
of,  or  be  subjected  to  discrimination  im- 
der,  any  project,  program,  or  activity 
funded  in  whole  or  in  part  through  such 
assistance. 

(2)  The  following  specific  discrimina¬ 
tory  actions  are  prohibited: 

(i)  A  recipient  imder  any  project,  pro¬ 
gram  or  activity  to  which  these  clauses 
apply  shall  not,  directly  or  through  con¬ 
tractual  or  other  arrangements,  on  the 
groimd  of  race,  color,  national  origin,  or 
sex: 

(A)  Deny  a  person  any  service,  finan¬ 
cial  aid,  or  other  benefit  provided  under 
such  project,  program  or  activity; 

(B)  Provide  any  service,  financial  aid, 
or  other  benefit  to  a  person  which  is  dif¬ 
ferent,  or  is  provided  in  a  different  man¬ 
ner,  from  that  provided  to  others  under 
such  project,  program  or  activity; 

(C)  Subject  a  person  to  segregation 
or  separate  treatment  in  any  matter  re¬ 
lated  to  his  receipt  of  any  .service,  finan¬ 
cial  aid  or  other  benefit  imder  such 
project,  program  or  activity; 

(D)  Restrict  a  person  in  any  way  in 
the  enjosunent  of  any  advantage  or  priv¬ 
ilege  enjoyed  by  others  receiving  any 
service,  financial  aid  or  other  benefit  im- 
der  such  project,  program  or  activity;  or 

(E)  Deny  a  person  an  opportunity  to 
participate  in  such  project,  program  or 
activity  through  the  provision  of  services 
or  otherwise  or  afford  him  an  opportu¬ 
nity  to  do  so  which  is  different  from  that 
afforded  others  under  such  project,  pro¬ 
gram  or  activity. 

(ii)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  project,  program 
or  activity  or  the  class  of  persons  to 
whom,  or  the  situatigns  in  which  such 
services,  financial  aid,  other  benefits,  or 
facilities  will  be  provided  imder  any  such 
project,  program  or  activity,  or  the  class 
of  persons  to  be  afforded  an  opportunity 
to  participate  in  any  such  project,  pro¬ 
gram  or  activity  shall  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments,  utilize  criteria  or  methods  of  ad¬ 
ministration  which  have  the  effect  of 
subjecting  persons  to  discrimination  be¬ 
cause  of  their  race,  color,  national 
origin,  or  sex,  or  have  the  effect  of  de¬ 
feating  or  substantially  Impairing  ac¬ 
complishment  of  the  objectives  of  the 
project,  program  or  activity,  with  re¬ 
spect  to  individuals  of  a  particular  race, 
color,  national  origin  or  sex. 

(iii)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  a  recipient  shall  not 
make  selections  with  the  purpose  or  ef¬ 
fect  of  excluding  persons  from,  den^g 
them  the  benefits  of,  or  subjecting  them 


to  discrimination  under  any  project,  pro¬ 
gram  or  activity  to  which  these  clauses 
apply  on  the  groimds  of  race,  color,  na¬ 
tional  origin  or  sex,  or  with  the  purpose 
or  effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  these  clauses. 

(iv)  The  recipient  shall  not  discrimi¬ 
nate  against  any  employee  or  applicant 
for  emplosrment  because  of  race,  color, 
national  origin  or  sex.  Except  as  other¬ 
wise  required  by  the  regulations  or  orders 
of  the  Administrator,  the  recipient  shall 
take  affirmative  action  to  insure  that 
applicants  for  emplo3unent  are  em¬ 
ployed,  and  that  employees  are  treated 
during  employment,  without  regard  to 
their  race,  color,  national  origin  or  sex. 
Such  action  shall  include,  but  not  be  lim¬ 
ited  to  the  following;  emplosunent,  pro¬ 
motion,  demotion,  transfer,  recruit¬ 
ment  or  recruitment  advertising,  layoff 
or  termination,  rates  of  pay  or  other 
forms  of  compensation,  and  selection  for 
training,  including  apprenticeship.  The 
recipient  agrees  to  post  in  conspicuous 
places,  available  to  employees  and  appli¬ 
cants  for  employment,  notices  to  be  pro¬ 
vided  by  the  agency’s  representative 
setting  forth  the  provisions  of  these  non¬ 
discrimination  clauses.  The  recipient 
understands  and  agrees  that  it  shall  not 
be  an  excuse  for  the  recipient’s  failure 
to  provide  affirmative  action  that  the 
labor  organizations  with  which  the  re¬ 
cipient  has  a  collective  bargaining  agree¬ 
ment  failed  or  refused  to  admit  or  qualify 
minorities  for  admission  to  the  union, 
or  that  the  provisions  of  such  agree¬ 
ments  otherwise  prevent  recipient  from 
implementing  its  affirmative  action  pro¬ 
gram. 

(v)  The  recipient  shall  not  discrimi¬ 
nate  against  any  business  organization  in 
the  award  of  any  contract  because  of 
race,  color,  national  origin  or  sex  of  its 
employees,  managers  or  owners.  Except 
as  otherwise  required  by  the  regulations 
or  orders  of  the  Administrator,  the  re¬ 
cipient  shall  take  affirmative  action  to 
insure  that  business  organizations  are 
permitted  to  compete  and  are  consid¬ 
ered  for  awards  of  contracts  without  re¬ 
gard  to  race,  color,  national  origin  or 
sex. 

(3)  As  used  in  these  clauses,  the  serv¬ 
ices,  financial  sdd,  or  other  benefits  pro¬ 
vide  under  a  project,  program,  or  activ¬ 
ity  receiving  financial  assistance  under 
the  Rail  Acts  Include  any  service,  finan¬ 
cial  aid,  or  other  benefit  provided  in  or 
through  a  facility  funded  through  finan¬ 
cial  assistance  provided  under  the  Rail 
Acts. 

(4)  The  enmneration  of  specific  forms 
of  prohibited  discrimination  does  not 
limit  the  generality  of  the  prohibition  in 
paragraph  (a)  (1)  (i)  of  this  section. 

(5)  These  clauses  do  not  prohibit  the 
consideration  of  race,  color,  national  ori¬ 
gin  or  sex  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partlcl- 
paticm  in,  recipient’s  operations  or  activ¬ 
ities  on  the  grounds  of  race,  color,  na¬ 
tional  origin  or  sex.  Where  prior  discrim¬ 
inatory  or  other  practice  or  usage  tends, 
on  the  grounds  of  race,  color,  national 


origin  or  sex,  to  exclude  individuals  or 
businesses  fimn  participation  in,  to  deny '' 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  project,  pro¬ 
gram  or  activity  to  which  these  clauses 
apply,  the  recipient  must  take  affirma¬ 
tive  action  to  remove  or  overcome  the 
effects  of  the  prior  discriminatory  prac¬ 
tice  or  usage.  Even  in  the  absence  of  prior 
discriminatory  practice  or  usage  to  which 
this  part  applies,  the  recipient  is  expected 
to  take  affl^ative  action  to  insure  that 
no  person  is  excluded  from  participation 
in  or  denied  the  benefits  of  the  project, 
program  or  activity  cm  the  grounds  of 
race,  color,  national  origin  or  sex,  and 
that  minorities  and  minority  businesses 
are  afforded  a  reasonable  opportunity  to 
participate  in  emplo3rment  and  procure¬ 
ment  opportunities  that  will  result  from 
financial  assistance  provided  under  the 
Rail  Acts. 

(6)  The  recipient  agrees  to  take  such 
actions  as  are  necessary  to  monitor  its 
activities  and  those  of  its  contractors 
who  will  be  paid  in  whole  or  in  part  with 
funds  provided  by  the  Rail  Acts,  or  from 
obligations  guaranteed  by  the  Adminis¬ 
trator  pursuant  to  the  Rail  Acts,  except 
obligations  guaranteed  under  section  602 
of  the  Rail  Passenger  Service  Act,  in 
order  to  carry  out  affirmatively  the  pur¬ 
poses  of  paragraph  (1)  above,  and  to  im¬ 
plement  the  affirmative  action  program 
developed  and  implemented  pursuant  to 
49  CPR  265. 

(7)  The  recipient  shall,  in  all  adver¬ 
tisements  for  employees,  or  solicitations 
for  services  or  materials  from  business 
organizations  placed  by  or  on  behalf  of 
the  recipient,  in  connection  with  any 
project,  program  or  activity  funded  in. 
whole  or  in  part  with  financial  assistance 
under  the  Rail  Acts,  state  that  all  appU- 
cants  for  employment  will  receive  con¬ 
sideration  for  employment,  and  all  busi¬ 
ness  organizations  will  receive  consider¬ 
ation  for  an  award  of  a  contract,  with¬ 
out  regard  to  race,  color,  national  origin 
or  sex. 

(8)  The  recipient  shall  send  to  each 
labor  organization  or  representative  of 
workers  with  which  it  has  a  collective 
bargaining  agreement  or  other  contract 
or  understanding  a  notice  to  be  provided 
by  the  agency’s  representative,  advising 
the  labor  organization  or  workers’  repre¬ 
sentative  of  the  recipient’s  commitments 
under  section  905  of  the  Act.  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  appli¬ 
cants  for  employment. 

(9)  Hie  recipient  shall  comply  with  all 
provisions  of  section  905  of  the  Act.  the 
Civil  Rights  Act  of  1964,  any  other  Fed¬ 
eral  civil  rights  act,  and  with  the  rules, 
regulations,  and  orders  issued  under  such 
acts. 

(10)  The  recipient  shall  furnish  all 
information  and  reports  required  by  the 
rules,  regulations,  and  orders  of  the  Ad¬ 
ministrator,  and  will  permit  access  to  its 
books,  records,  and  accounts  by  the  Ad¬ 
ministrator  for  purposes  of  investigation 
to  ascertain  compliance  with  rules,  reg¬ 
ulations.  and  orders  referred  to  in  para¬ 
graph  (9)  hereof. 

(11)  Recipient  shall  furnish  such  rele¬ 
vant  procurement  informatlcm,  not  in- 
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eluded  In  its  affirmative  actiem  program, 
as  may  be  requested  by  the  Mlncnity 
Business  Resource  Center.  Upon  the  re¬ 
quest  of  the  recipient,  the  Center  shall 
keep  such  information  confidential  to 
the  extent  necessary  to  protect  commer¬ 
cial  or  financial  Information  or  trade  se¬ 
crets  to  the  extent  permitted  by  law. 

(12)  In  the  event  of  the  recipient’s 
noncompliance  with  the  nondiscrimina¬ 
tion  clauses  of  this  agreement,  or  with 
the  provisions  of  section  905  of  the  Act, 
the  Civil  Rights  Act  of  1964,  or  with  any 
other  Federal  civil  rights  act,  or  with 
any  rules,  regulations,  or  orders  Issued 
imder  such  acts,  this  contract  will,  after 
notice  of  such  noncompliance,  and  after 
affording  a  reasonable  opportunity  for 
compliance,  be  canceled,  terminated,  or 
suspended  in  whole  or  in  part  and  the 
recipient  may  be  declared  Ineligible  for 
further  Federal  financial  assistance  in 
accordance  with  procedures  authorized 
in  section  905  of  the  Act,  or  as  otherwise 
provided  by  law. 

(13)  The  recipient  shall  not  enter  into 
any  contract  or  contract  modification 
whether  for  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  personal 
property,  including  lease  arrangements, 
or  for  construction,  in  connection  with  a 
project,  program  or  activity  which  re¬ 
ceives  financial  assistance  under  the  Rail 
Acts  with  a  contractor  debarred  from  or 
who  has  not  demonstrated  eligibility  for 
Federal  or  federally  assisted  contracts, 
and  will  carry  out  such  sanctions  and 
penalties  for  violation  of  this  part  as 
may  be  Imposed  upon  contractors  and 
subcontractors  by  toe  Administrator  or 
any  other  authorized  Federal  official. 
The  recipient  shall  insure  that  toe 
clauses  required  by  41  (JPR  §  60-1.46  im¬ 
plementing  executive  Order  No.  11246 
will  be  placed  in  each  non-exempt  fed¬ 
erally  assisted  construction  contract. 

(14)  The  recipient  agrees  to  comply 
with  and  Implement  toe  written  affirma¬ 
tive  action  program  as  approved  by  toe 
Administrator  pursuant  to  section  265.17 
of  TlUe  49  CFR. 

(15)  The  recipient  agrees  to  notify  the 
Administrator  proipptly  of  any  law  suit 
or  complaint  filed  against  toe  recipient 
alleging  discrimination  on  the  basis  ot 
race,  color,  national  origin  or  sex. 

C16)  ITie  recipient  shall  include  the 
preceding  provisions  ot  paragraphs  (1) 
through  (15)  in  every  contract  or  pur¬ 
chase  order,  whether  for  the  furnishing 
of  siwlles  or  services  or  for  the  use  of 
real  or  personal  property,  including  lease 
arrangements,  or  for  construction  rdat- 
Ing  to  projects,  programs  or  activities  fi¬ 
nanced  in  whole  or  in  part  under  toe 
Rail  Acts.  The  recicUmt  shall  cause  each 
such  contractor  or  vendor  to  Include  toe 
provisions  of  paragraphs  (1)  through 
(15)  in  every  subcontract.  The  recipi¬ 
ent  will  take  such  action  with  respect 
to  any  such  contract  or  purchase  order 
as  the  Administrator  may  direct  as  a 
means  of  enforcing  such  proviskHis  tn- 
chidlng  sanctions  for  noncomphanoe; 
luovlded,  however,  that  in  the  event  toe 
reciiifient  becomes  Involved  in,  or  is 
threatened  with,  lltlgaUan  with  a  oon- 
tnetor  or  vendor  as  a  result  of  such  di¬ 


rection  by  toe  Administrator,  the  recip¬ 
ient  may  request  the  United  States  to 
enter  into  su<to  litigation. 

§  265.9  Affimiative  action  progran^— 
General. 

Recipients  of  financial  assistance  xm- 
der  toe  Rail  Acts  and  their  contractors, 
as  specified  herein,  shall  develc^  and 
maintain  an  affirmative  actlmi  program 
to  Insure  that  persons  and  businesses  are 
not  discriminated  against  because  of 
race,  color,  national  origin  or  sex  in  pro¬ 
grams,  projects  and  activities  financ^  in 
whole  (M'  in  part  through  financial  assist¬ 
ance  provided  under  toe  Rail  Acts,  and 
that  minorities  and  minority  businesses 
receive  a  fair  pre^rtion  of  employm^t 
and  contractual  opportunities  which  will 
result  from  such  programs,  projects  and 
activities. 

§  265.11  Submission  of  affirmative  ac¬ 
tion  program. 

(a)  Each  application  for  financial  as¬ 
sistance  imder  any  of  toe  Rail  Acts  shall, 
as  a  condition  to  its  approval  and  the  ex¬ 
tension  of  any  financial  assistance  pur¬ 
suant  to  toe  application,  contain  or  be 
accompanied  by  two  copies  of  a  written 
affirmative  action  program  for  review  by 
and  approval  of  the  Administrator.  Re¬ 
cipients  that  have  already  entered  into 
an  agreement  or  other  arrangement  pro¬ 
viding  for  such  assistance  shall,  within 
60  days  after  the  effective  date  of  this 
part,  develop  and  submit  to  toe  Admin¬ 
istrator  two  copies  of  a  written  affirma¬ 
tive  action  program  for  review  by  and 
approval  of  toe  Administrator  and 
thereafter  maintain  such  program. 

(b)  (1)  Beginning  30  days  after  the 
effective  date  of  this  part,  and  imtil  120 
days  after  such  date,  each  recipient  shall 
require  any  contractor,  as  a  conditiim  to 
an  award  of  a  contract  for  $50,000  or 
more  for  services  or  products  on  a  proj¬ 
ect  receiving  federal  financial  assistance 
under  a  program  covered  by  section  905 
of  toe  Act: 

(1)  TV>  furnish  to  the  recipient  a  writ¬ 
ten  assurance  that  it  wlU,  within  90  days 
after  the  date  of  the  awaifi,  devdtg)  and 
maintain  a  written  affirmative  action 
program  meeting  toe  requirements  of 
this  c>art  for  toe  project,  program  or  ac¬ 
tivity  covered  by  the  contract, 

(11)  To  require  each  of  its  subccmtrac- 
tors  receiving  an  award  of  a  subcontract 
for  $50,000  or  more  within  120  days  after 
toe  effective  date  of  this  part,  to  furnish 
to  the  contractor  as  a  conditi<m  to  such 
an  award  the  written  assiuance  described 
in  clause  (i)  of  this  paragraph. 

(2)  Beginning  120  days  after  the  effec¬ 
tive  date  of  this  part,  each  reciplKit  shall 
require  as  a  condition  to  the  award  of  a 
contract  or  subcontract  of  $50,000  or 
more  that  toe  contractor  or  subcontrac¬ 
tor  furnish  a  certificate  to  the  recipient  or 
contractor  as  apprc^iiate  that  a  writ¬ 
ten  affirmative  a^lon  program  meeting 
the  requirements  of  this  part  has  been 
developed  and  is  being  maintained. 

(3)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  subsection,  ea^  con¬ 
tractor  or  subcontractor  having  a  con¬ 
tract  of  $50,000  or  more  but  less  than 
50  employees  shall  be  required  to  develop 


and  maintain  a  written  affirmative  ac¬ 
tion  program  rally  for  contracts  in  ac¬ 
cordance  with  i  265.13(c)  this  part. 

(4)  A  recipient  or  contractor  shall 
not  procure  supplies  or  services  in  less 
than  usual  quantities  or  in  a  manner 
which  is  intended  to  have  the  effect  of 
avoiding  toe  applicability  of  this  para- 
graito. 

§  265.13  Contents  of  affirmative  action 
program. 

(a)  General.  A  prerequisite  to  the  de¬ 
velopment  of  a  satisfactoiy  affirmative 
action  program  is  the  Idraitification  and 
analysis  of  problem  areas  Inhrarait  in 
minority  emplosrment  and  utilizatlrai  of 
minority  businesses,  and  an  evaluation 
of  ra>Portunities  for  utilization  of  minor¬ 
ity  group  persrainel  and  minority  busi¬ 
nesses.  Therefore,  an  affirmative  action 
program  to  guarantee  employment  and 
contractual  opportunities  shall  provide 
for  specific  actions  keyed  to  the  problems 
and  needs  of  minority  persons  and 
minority  businesses  including,  where 
there  are  deficiencies  based  on  past  prac¬ 
tices.  and  with  respect  to  future  plans  for 
hiring  and  promoting  employees  or 
awarding  contracts,  toe  develoiunent  of 
specific  goals  and  timetables  for  toe 
prranpt  achievement  and  maintenance 
of  full  opportunities  for  minority  persons 
and  mlnralty  businesses  with  respect  to 
programs,  projects  and  activities  sub¬ 
ject  to  this  part. 

(b)  Employment  practices.  (1)  The 
affirmative  actirai  program  for  employ¬ 
ment  showing  the  lev^  of  utilization  of 
minority  employees,  and  establishing  a 
plan  to  Insure  representative  opportuni¬ 
ties  for  employment  for  minority  persons 
shall  be  developed  in  accordance  with  toe 
regulations  of  the  Department  of  Labor 
at  41  CFR  60-2. 

(2)  Railroad  applicants  or  recipients 
shall  develop  their  program  for  each 
establishment  in  their  organlzatirai  and 
by  Job  categories  in  accordance  with  the 
requirements  of  the  Joint  Reporting 
Committee  of  the  Equal  Employment 
Opportunity  Commission  and  the  De¬ 
partment  of  Labor.  Other  applicants,  re¬ 
cipients  or  contractors  may  use  any  pro¬ 
gram  format  ra-  organization  which  has 
been  approved  for  use  by  other  Federal 
agencies  enforcing  equal  opportunity 
laws. 

(3)  The  affirmative  action  ixiogram 
shall  show  the  source  of  statistical  data 
used. 

(4)  The  affirmative  action  program 
shall  Include  a  listing  by  job  category 
of  all  jobs  which  may  be  established  or 
filled  by  the  applicant,  recipient  or  con¬ 
tractor  as  a  result  of  the  project,  pro¬ 
gram  or  activity  funded  by  federal  finan¬ 
cial  assistance  under  toe  Rail  Acts  for 
the  first  five  years  of  such  project,  pro¬ 
gram  or  activity  or  the  period  during 
which  such  project,  program  or  activity 
will  be  undertaken,  whichever  is  toe 
lesser  (“program  period”) . 

(5)  The  affirmative  action  program 
shall  set  forth  in  detail  a  plan  to  Insure 
that  with  respect  to  the  project,  pro¬ 
gram  or  activity  financed  in  whole  or 
in  part  through  financial  assistance  un- 
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der  the  Rail  Acts,  minority  persons  have 
an  opportimity  to  participate  in  employ¬ 
ment  in  prop>ortlon  to  the  percentage  of 
the  minority  work  force  in  the  area 
where  the  applicant’s,  recipient’s  or  con¬ 
tractor’s  operations  are  located  as  com¬ 
pared  to  the  total  work  force,  and  that 
such  minority  persons  have  an  equal  op¬ 
portunity  for  promotion  or  upgrading. 
Where  appropriate  because  of  prior  im- 
derutllizatlon  of  minority  employees,  the 
program  shall  establish  specific  goals 
and  timetables  to  utilize  minority  em¬ 
ployees  in  such  projects,  programs  or 
activities  in  the  above-mentioned  pro¬ 
portion. 

(c)  Contracts.  (1)  The  affirmative  ac¬ 
tion  program  shall  include  details  of  pro¬ 
posed  contracts  in  excess  of  $10,000  to  be 
awarded  in  connection  with  projects, 
programs  and  activities  funded  in  whole 
or  in  part  through  financial  assistance 
under  the  Rail  Acts,  including  contracts 
for  professional  and  financial  services, 
for  the  program  period.  The  details  shall 
include  a  description  of  the  services  or 
products  which  will  be  sought  including 
estimated  quantities,  the  location  where 
the  services  are  to  be  provided,  the  man¬ 
ner  in  which  proposals  will  be  solicited 
(e.g.,  cost  plus  fixed  fee,  fixed  price), 
the  manner  in  which  contracts  will  be 
awarded  (e.g.,  competitive  or  sole 
source) .  The  plan  shall  also  give  details 
as  to  bidding  procedures,  and  informa¬ 
tion  as  to  other  qualifications  for  doing 
business  with  the  applicant,  recipient 
or  contractor.  Upon  request  by  the  ap¬ 
plicant,  recipient  or  contractor,  any  in¬ 
formation  submitted  to  the  Administra¬ 
tor  shall  be  kept  confidential  to  the  ex¬ 
tent  permitted  by  law. 

(2)  The  affirmative  action  program 
shall  review  the  procurement  practices 
of  the  applicant,  recipient  or  contractor 
for  the  full  year  preceding  the  date  of 
the  submission  of  the  affirmative  action 
program  and  evaluate  the  utilization  of 
minority  business  in  its  procurement  ac¬ 
tivities.  Such  evaluation  of  utilization  of 
minority  businesses  shall  include  the 
following; 

(1)  An  analysis  of  awards  of  contracts 
to  minority  businesses  during  such  year 
describing  the  nature  of  goods  and  serv¬ 
ices  purchased  and  the  dollar  amount 
Involved:  and 

(ii)  A  comparison  of  the  percentage 
of  awards  of  contracts  to  minority  busi¬ 
nesses  (by  niunber  of  contracts  and  by 
total  dollar  amount  involved)  to  the  to¬ 
tal  procurement  activity  of  the  ap¬ 
plicant,  recipient  or  contractor  for  said 
year. 

(3)  The  affirmative  action  program 
shall  set  forth  in  detail  applicant’s,  re¬ 
cipient’s  or  contractor’s  plan  to  insure 
that  minority  businesses  are  afforded  a 
fair  and  representative  opportunity  to 
do  business  with  applicant,  recipient  or 
contractor  (both  in  terms  of  number  of 
contracts  and  dollar  amount  Involved) 
for  the  program  period.  Such  plan  shall 
Identify  specific  actions  to  be  taken  to: 

(i)  Designate  a  liaison  officer  who  win 
administer  the  minority  business  pro¬ 
gram; 


(il)  Provide  for  adequate  and  timely 
consideration  of  the  availability  and  po¬ 
tential  of  minority  businesses  in  all 
procurement  decisions; 

(iii)  Assure  that  minority  businesses 
will  have  an  equitable  opportimity  to 
compete  for  contracts,  by  arranging  so¬ 
licitation  time  for  the  preparation  of 
bids,  quantities,  specifications,  and  de¬ 
livery  schedules  so  as  to  facilitate  the 
participation  of  minority  businesses  and 
by  assisting  minority  businesses  who  are 
pxxtential  contractors  in  preparing  bid 
materials  and  in  obtaining  and  main¬ 
taining  suitable  bonding  coverage  in 
those  instances  where  bonds  are  re¬ 
quired: 

(iv)  Maintain  records  showing  that 
the  p>olicies  set  forth  in  this  part  are 
being  complied  with: 

(V)  Submit  quarterly  reports  of  the 
records  referred  to  in  subparagraph  (iv) 
above  in  such  form  and  manner  as  the 
Administrator  may  prescribe:  and 

(Vi)  Where  appropriate  because  of 
prior  underutilization  of  minority  busi¬ 
nesses.  establish  sp>ecific  goals  and  time¬ 
tables  to  utilize  minority  businesses  in 
the  performance  of  contracts  awarded. 

(d)  Successor  organizations.  Where 
applicant,  recipient  or  contractor  is  a 
successor  organization,  its  affirmative  ac¬ 
tion  prc^ram  shall  review  the  hiring  and 
procurement  practices  of  its  predecessor 
organization  or  organizations. 

§  265.15  Implementation  and  mainte¬ 
nance  of  affirmative  action  program. 

The  affirmative  action  program  with 
respect  to  employment  and  procurement 
practices  shall  set  forth  in  detail  appli¬ 
cant’s,  recipient’s  or  contractor’s  pro¬ 
gram  to  implement  and  maintain  its 
recommended  action  program  to  insure 
that  persons  and  businesses  are  not  dis¬ 
criminated  against  because  of  race,  color, 
national  origin  or  sex,  and  that  minori¬ 
ties  and  minority  businesses  have  equal 
employment  and  contractual  opportuni¬ 
ties  with  applicant,  recipient  or  con¬ 
tractor.  In  developing  its  maintenance 
prt^ram  for  employment,  applicants, 
recipients  and  contractors  shall  follow 
the  applicable  regulations  of  the  Depart¬ 
ment  of  Labor  implementing  Executive 
Order  11246  at  41  CFR  60-2,  Subp>art  C, 
which  provisions  may  also  be  helpful  in 
implementing  and  maintaining  appli¬ 
cant’s,  recipient’s  or  contractor’s  pro¬ 
curement  program. 

§  265.17  Review  of  affirmative  action 
program. 

(a)  Except  as  provided  for  contractors 
and  subcontractors  in  §  265.11(b).  each 
affirmative  action  program  to  be  accept¬ 
able  must  have  the  written  approval  of 
the  Administrator. 

(b)  The  Administrator  recognizes  that 
there  may  be  some  excepticaial  situations 
where  the  requirements  of  9  265.13 
through  9  265.15  may  not  fulfill  the  af¬ 
firmative  acticm  objectives  sought  or  that 
those  objectives  may  be  better  achieved 
through  modified  or  different  require¬ 
ments.  Accordingly,  the  applicant,  recipi¬ 
ent  or  contractor  may  request  approval 
for  modified  or  different  requirements 


that  embody  the  objectives  of  9  265.13 
through  9  265.15.  Such  a  request  must 
include  detailed  showings  that  the  p>ar- 
ticular  situation  is  exceptional  and  that 
the  modified  or  different  proposals  sub¬ 
stantially  comply  with  the  objectives  of 
this  part.  If  the  Administrator  deter¬ 
mines  that  the  requirements  lor  a  de¬ 
tailed  justification  have  been  met,  he 
may  waive  or  modify  these  requirements 
or  impxise  different  requirements  as  he 
deems  necessary  to  further  the  objectives 
sought  herein. 

Subpart  C — Compliance 
§  265.19  Compliance  iiifornialion. 

(a)  Each  recipient  and  contractor 
shall  keep  such  records  and  submit  to  the 
Administrator  complete  and  accurate  re¬ 
ports,  at  such  times,  and  in  such  form, 
and  containing  such  information  as  the 
Administrator  may  determine  to  be  nec- 
e.ssary  to  enable  him  to  ascertain  wheth¬ 
er  the  recipient  or  contractor  has  com¬ 
plied  or  is  complying  with  this  part. 
’These  records  shall  show  in  connection 
with  the  project,  program  or  activity 
funded  in  whole  or  in  part  through  fi¬ 
nancial  assistance  under  the  Rail  Acts: 

(1)  Procedures  which  have  been 
adopted  to  comply  with  the  px)licies  set 
forth  in  this  part,  Including  the  estab¬ 
lishment  of  a  source  list  of  minority 
businesses; 

(2)  Spjeclfic  efforts  to  identify  and 
award  contracts  to  minority  businesses; 
and 

(3)  Awards  to  minority  businesses  on 
the  source  list  required  in  paragraph  (1) 
of  this  subsection. 

(b)  Each  recipient  and  contractor 
shall  p>ermit  access  by  the  Administrator 
during  normal  business  hours  to  such  of 
its  books,  records,  accounts  and  other 
sources  of  information  and  its  facilities 
as  may  in  the  opinion  of  the  Adminis¬ 
trator  be  necessary  to  ascertain  compli¬ 
ance  with  this  p>art. 

(c)  Each  recipient  and  contractor  shall 
make  available  to  participants,  benefi¬ 
ciaries  and  other  Interested  persons,  such 
information  regarding  the  provisions  of 
this  part  and  the  applicability  to  the  pro¬ 
gram,  project  or  activity  under  which  the 
recipient  received  financial  assistance 
from  the  Rail  Acts  or  under  which  the 
contractor  is  awarded  a  contract  and 
make  such  information  available  to  them 
in  such  manner  as  the  Administrator 
finds  necessary  to  apprise  such  p>ersons 
of  the  protections  against  discrimination 
assured  them  by  the  Act  and  this  part. 

§  265.21  Conduct  of  investigations. 

(a)  The  Administrator  shall  from  time 
to  time  review  the  practices  of  recipients 
and  contractors  to  determine  whether 
they  are  complying  with  this  p>art.  ’The 
Administrator  shall  to  the  fullest  extent 
practicable  seek  the  cooperation  of  recip>- 
lents  find  contractors  in  obtaining  com¬ 
pliance  with  this  pert  and  shall  provide 
assistance  and  guidance  to  recipients 
and  contractors  to  help  them  cmnply 
voluntarily  with  this  pert.  As  required  by 
9  265.7(a)  (6)  of  this  pert  recipients  and 
contractors  shall  frxmi  time  to  time  re¬ 
view  the  practices  of  their  contractors 
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and  subcontractors  to  determine  wheth¬ 
er  they  are  complying  with  this  part. 

(b)  Any  person  who  believes  himself 
or  herself  or  any  other  person  to  be  sub¬ 
jected  to  discrimination  prohibited  by 
this  part,  may  file  with  the  Administra¬ 
tor  a  written  complaint.  A  complaint 
must  be  filed  not  later  than  sixty  (60) 
days  after  the  date  complainant  dis¬ 
covers  the  alleged  discrimination,  unless 
the  time  for  filing  is  extended  by  the 
Administrator. 

(c)  Ihe  Administrator  will  make  a 
prompt  investigation  In  cases  where  a 
compliance  review,  report,  complaint  or 
other  information  indicates  a  possible 
failure  to  comply  with  this  part. 

(d)  (1)  If  an  investigation  pursuant 
to  paragraph  (c)  of  this  section  Indicates 
a  failure  to  comply  with  this  part,  the 
Administrator  shall  within  ten  (10)  das^s 
after  such  determination  so  InfOTm  the 
recipient  or  contractor  in  writing  of  the 
specific  groimds  for  alleging  nonccanpll- 
ance  and  the  matter  shall  be  resolved 
by  Informal  means  whenever  possible. 
The  notice  shall  provide  that,  if  it  has 
been  determined  that  the  matter  is  not 
resolved  by  Informal  means  within  thirty 
(30)  days  after  the  delivery  of  the  notice, 
action  will  be  taken  as  provided  for  in 
S  265.23. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 

(1)  of  this  paragraph,  the  Administrator 
shall  within  ten  (10)  days  after  such 
determlnatlcm  so  Inform  the  recipient,  or 
contractor  and  the  complainant,  if  any, 
in  writing. 

(e)  No  recipient,  contractor  or  other 
person  shall  intimidate,  threaten,  coerce 
or  discriminate  against  any  individual 
for  the  purpose  of  interfering  with  any 
right  or  privilege  secured  by  section  905 
of  the  Act  or  this  part,  or  because  he  or 
she  made  a  complaint,  testified,  assisted 
or  participated  in  any  manner  in  an  in¬ 
vestigation,  proceeding  or  hearing  under 
this  part.  The  identity  of  complainants 
shall  be  kept  confidential  at  their  elec¬ 
tion  during  the  conduct  of  any  investiga¬ 
tion,  proceeding  or  hearing  under  this 
part.  But  when  such  confidentiality  Is 
likely  to  hinder  the  investigation  the 
complainant  will  be  advised  for  the  pur¬ 
pose  of  waiving  the  privilege. 

§  265.23  Procedures  for  effecting;  com¬ 
pliance. 

(a)  Whenever  the  Administrator  de¬ 
termines  that  any  recipient,  or  ccmtrac- 
tor  has  failed  to  comply  with  the  provi¬ 
sions  of  this  part,  or  with  any  Federal 
civil  rights  statute,  or  with  any  order  or 
regulation  issued  imder  such  a  statute, 
and  such  failure  has  not  been  resolved 
by  Informal  means  pursuant  to  §  265.21 
of  this  part,  the  Administrator  shall 
within  ten  (10)  days  after  such  deter¬ 
mination  notify  such  recipient  or  con¬ 
tractor,  and  the  appropriate  labor  or¬ 
ganization  if  the  matter  may  appear  to 
affect  a  person  who  is  covered  by  a  col¬ 
lective  bargaining  agreement,  in  writing 
of  the  specific  grounds  for  alleging  non- 
compliance,  and  the  right  of  such  per¬ 
sons  to  respond  to  such  determination 
in  writing  or  to  request  an  Informal  hear¬ 


ing.  Where  the  Administrator  determines 
that  substantial  nonccHnpliance  exists 
and  it  is  unlikely  that  compliance  will 
be  obtained,  or  that  lack  of  good  faith 
exists,  or  that  other  good  cause  exists, 
he  may  order  that  further  financial  as¬ 
sistance  be  suspended  in  whole  or  in  part 
pending  a  final  decision  in  the  matter. 
Subject  to  the  provisions  of  paragraphs 

(b)  through  (e)  of  this  section,  the  re¬ 
cipient  or  contractor  shall  have  sixty  (60) 
days  from  the  date  -of  delivery  of  the 
notice  within  which  to  comply.  The  re¬ 
cipient  or  contractor  may  be  entitled  to 
additional  time  if  it  is  demonstrated 
that  compliance  is  not  possible  within  the 
sixty  day  period  and  that  the  necessary 
Initial  curative  actions  were  imdertaken 
promptly  and  have  been  diligently  prose¬ 
cuted  toward  completlwi.  The  Adminis¬ 
trator  shall  specify  the  last  day  upon 
which  curative  action  must  be  completed 
to  his  satisfaction.  Unless  the  Adminis¬ 
trator  determines  that  compliance  can¬ 
not  be  reasonably  attained,  failure  to 
take  curative  action  shall  be  grounds  for 
the  Administrator  to: 

(1)  Direct  that  no  further  Federal  fi¬ 
nancial  assistance  be  provided  to  the 
recipient; 

(2)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  Instituted; 

(3)  Exercise  the  powers  and  functions 
provided  by  Title  lU  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d  et  t€Q.) ;  or 

(4)  Take  such  other  actions  as  may 
be  provided  by  law  or  this  part. 

(b)  Persons  receiving  notification  and 
a  directive  piusuant  to  paragraph  (a) 
of  this  section  may  within  thirty  (30) 
days  after  receipt  respond  to  the  notice 
In  writing  in  lieu  of  requesting  an  in¬ 
formal  hearing  as  specified  in  subsection 

(c)  .  The  Administrator  will  make  a  de¬ 
termination  as  to  compliance  within 
thirty  (30)  days  after  receipt  of  such 
written  response,  and  advise  the  person 
In  writing  of  his  determination.  If  the 
Administrator  determines  that  compli¬ 
ance  is  reasonably  attainable  and  that 
such  person  has  failed  to  comply  with 
the  provisions  of  this  part  or  with  his 
determination  within  30  days  after  re¬ 
ceipt  of  his  determination,  the  Adminis¬ 
trator  shall  pursue  the  remedies  set  forth 
In  the  Isist  sentence  of  subsection  (a)  of 
this  section. 

(c)  Persons  receiving  notification  and 
a  directive  pursuant  to  subsection  (a) 
of  this  section  may  within  ten  (10)  da3rs 
after  receipt  request  an  Informal  hearing 
In  lieu  of  filing  a  written  response  as 
specified  in  subsection  (b) .  The  Adminis¬ 
trator  may.  in  his  discretion,  grant  a  re¬ 
quest  for  an  informal  hearing  for  the 
purpose  of  inquiring  into  the  status  of 
compliance  of  such  person.  The  Admin¬ 
istrator  will  advise  persons  subject  to 
his  directive  in  writing  as  to  the  time  and 
place  of  the  informal  hearings  and  may 
direct  such  persons  to  bring  specific  doc¬ 
uments  and  records,  or  funilsh  other 
relevant  information  concerning  their 
compliance  status.  When  so  requested, 
such  person  shall  attend  and  bring  the^ 
requested  Information.  The  time  and 
place  so  fixed  shall  be  reasonable  and 


shall  be  subject  to  change  for  cause.  The 
complainant,  if  any,  shall  be  advised  of 
the  time  and  place  of  the  hearing.  The 
failure  of  such  person  to  request  a  hear¬ 
ing  or  to  appear  at  a  hearing  for  which 
a  date  has  been  set  shall  be  deemed  to 
be  a  consent  to  the  applicability  of  the 
procedures  set  forth  In  subsection  (a) 
of  this  section. 

(d)  The  hearing  shall  be  conducted 
by  a  hearing  ofiBcer  appointed  by  the 
Administrator.  Such  hearings  shall  com¬ 
mence  within  twenty  (20)  days  from 
the  date  the  hearing  is  granted  and  shall 
be  concluded  no  later  than  thirty  (30) 
days  from  the  commencement  date.  Par¬ 
ties  to  Informal  hearings  may  be  repre¬ 
sented  by  counsel  or  other  authorized 
representative  and  shall  have  a  fair  op¬ 
portunity  to  present  any  relevant  ma¬ 
terial.  Formal  rules  of  evidence  will  not 
apply  to  such  proceedings. 

(e)  Decisions  and  notices.  (1)  Within 
ten  (10)  days  after  the  conclusion  of 
such  hearings,  the  hearing  officer  will 
advise  the  Administrator,  in  writing,  (ff 
his  views  and  recommendations  as  to 
compliance  with  this  part  and  a  copy  of 
such  decision  shall  be  sent  by  registered 
mail,  return  receipt  requested,  to  the 
recipient  or  contractor  and  participating 
labor  organization.  If  the  hearing  officer 
in  his  decision  determines  that  the 
recipient  or  contractor  is  In  noncOTipli- 
ance  with  this  part,  he  may,  if  he  deter¬ 
mines  that  it  is  unlikely  that  compliance 
will  be  obtained,  or  that  a  lack  of  good 
faith  exists,  or  for  other  good  cause, 
order  that  further  financial  assistance, 
be  suspended  in  whole  or  in  part,  pending 
a  decision  by  the  Administrator  in  the 
matter. 

(2)  The  recipient,  contractor  or  labor 
organization  may  file  exceptions  to  the 
hearing  officer’s  decision,  with  his  rea¬ 
sons  therefor,  with  the  Administrator 
within  thirty  (30)  days  of  receipt  of  the 
initial  decision.  Within  twenty  (20)  days, 
after  the  time  for  filing  exceptions,  the 
Administrator  shall  determine,  in  writ¬ 
ing,  whether  or  not  the  parties  involved 
are  in  compliance  with  this  part.  A  copy 
of  the  Administrator’s  decision  will  be 
given  to  the  recipient,  contractor,  labor 
organization,  if  appropriate,  and  to  the 
complainant.  If  any. 

(3)  If  the  Administrator  determines 
that  compliance  can  reasonably  be  at¬ 
tained,  his  decision  shall  provide  that  if 
such  person  fails  or  refuses  to  comply 
with  the  decision  of  the  Administrator 
within  thirty  (30)  dasrs  after  receipt  of 
the  decision,  the  Administrator  shall : 

(i)  Direct  that  no  further  Federal 
assistance  be  provided  to  such  a  person; 

(ii)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  Instituted; 

(Ul)  Exercise  the  powers  and  fimctions 
provided  by  Title  VI  of  the  CfivU  Rights 
Act  of  1964;  and/or 

(iv)  Take  such  other  actions  as  may 
be  provided  by  law  or  this  part. 

(4)  A  recipient  or  contractor  adversely 
affected  by  a  decision  the  Administra¬ 
tor  issued  iinder  paragnqdi  (a)  or  (b) 
of  this  section  shall  be  restored  to  full 
eligibility  to  receive  Federal  assistance 
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or  award  of  a  federally  assisted  contract 
if  the  recipient  or  contractor  takes  corn- 
plete  curative  action  to  eliminate  the 
noncompliance  with  this  part  and  if  the 
recipient  or  contractor  provides  reason¬ 
able  assurance  that  the  recipient  or  con¬ 
tractor  will  fully  comply  with  this  part. 

§  263.25  Other  information. 

(a)  Each  person  required  to  submit  a 
written  aflarmative  action  program  pur¬ 
suant  to  this  part  shall  include  as  an 
appendix  thereto,  the  following  informa¬ 
tion  except  to  the  extent  such  informa¬ 
tion  is  already  provided  as  part  of  the 
application  for  financial  assistance; 

(1)  A  brief  description  of  other  pend¬ 
ing  applications  to  other  federal  agencies 
for  financial  assistance,  and  of  federal 
assistance  being  provided  at  the  time  of 
submission  of  the  affirmative  action 
program; 

(2)  A  statement  of  any  civil  rights 
compliance  reviews  regarding  applicant 
or  recipient  conducted  in  the  two  year 
period  before  the  application,  or  affirma¬ 
tive  action  program;  the  name  of  the 
agency  or  orgranlzatlon  performing  the 
review,  and  the  findings  of  the  review; 


/ 


(3)  Where  the  project,  program  or  ac¬ 
tivity  receiving  financial  assistance  will 
require  the  relocation  of  persons  and 
businesses,  a  description  of  the  require 
ments  and  steps  used  or  proposed  to 
guard  against  unnecessary  Impact  on 
persmis  on  the  basis  of  race,  color,  or 
natlcmal  origin; 

(4)  Where  the  project,  program  or  ac¬ 
tivity  receiving  financial  assistance  will 
result  in  the  construction  of  new  facili¬ 
ties  or  expansion  of  existing  facilities,  a 
description  of  the  requirements  and  steps 
used  or  proposed  to  guard  against  un¬ 
necessary  Impact  on  persons  on  the  basis 
of  race,  color  or  national  origin. 

(5)  Where  (3)  and  (4)  above  are  ap¬ 
plicable,  additional  data  such  as  demo¬ 
graphic  maps,  racial  composition  of  af¬ 
fected  neighborhoods,  'or  census  data 
should  be  provided  where  necessary  or 
appropriate  to  evaluate  the  Impact  of 
projects,  programs  and  activities  referred 
to  in  (3)  and  (4)  above. 

Dated:  January  17, 1977. 

Asaph  H.  Hall, 
Administrator, 

Federal  Railroad  Administration, 


Afpekdcc  a 

The  following  are  the  financial  assistance 
programs  to  which  this  part  applies: 

(a)  Railroad  Revitalization  and  Regula- 
tori/  Reform  Act  of  1976,  (1)  purchase  of 
redeemable  preference  shares  or  trustee  cer¬ 
tificates  pursuant  to  section  SOS; 

(2)  guarantee  of  obligations,  the  proceeds 
of  which  will  be  used  to  acquire,  or  reha¬ 
bilitate  or  improve  raU  facilities,  or  equip¬ 
ment,  pursuant  to  section  Sll;  and 

(3)  grants  and  contracts  made  to  imple¬ 
ment  the  Northeast  Ckjrrldor  project  under 
section  704. 

(b)  Regional  Rail  Reorganization  Act  of 
1973,  as  amended,  (1)  loaiiS  made  by  the 
United  States  Railway  Association  (USRA) 
pursuant  to  section  211; 

(2)  purchase  of  securities  of  the  Con¬ 
solidated  Rail  Corporation  pursuant  to  sec¬ 
tion  216;  and 

(31  grants  to  States,  or  locid  or  regional 
.authorities  for  raU  continuation  assistance 
under  section  402. 

(c)  Department  of  Transportation  Act, 
(1)  grants  to  States  for  rail  freight  assist¬ 
ance  programs  imder  section  6  (sec.  803  of 
the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976) ;  and 

(2)  grants  imder  section  4(1)  for  the 
planning,  preservation  and  conversion  of  rail 
passenger  terminals  of  historical  or  archi¬ 
tectural  significance. 

(d)  RaU  Passenger  Service  Act,  (1)  grants 
to  Amtrak  under  section  601. 

[FR  Doc.77-2067  Piled  l-21-77;8:45  am) 
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